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STATEMENT OF THE | SSUE

Whet her Respondent acted contrary to the agency's governing
statutes, rules or policies, or the bid specifications inits
proposed decision to award a contract to |Intervenor Xerox
Cor poration pursuant to Request for Proposal ("RFP') No. 07-015-
040- RFP

PRELI M NARY STATEMENT

On Decenber 15, 2006, Respondent Pinellas County School
Board ("PCS") issued RFP No. 07-015-040-RFP (the "2007 RFP") to
procure copier service for the Pinellas County School District.
The 2007 RFP foll owed a previous RFP, No. 06-015-117-RFP (the

"2006 RFP"), in which all bids were rejected. On January 18,



2007, bids were submtted by Intervenor Xerox Corporation
("Xerox") and Petitioner KON Ofice Solutions, Inc. ("IKON"),
anong ot her potential vendors, for consideration in the 2007
RFP. The bid was to be awarded according to a two-step
procedure. The proposals would first be substantively scored by
an eval uation conmttee or "focus group" conposed of principals,
teachers and ot her enpl oyees of the Pinellas County School
District. Those proposals receiving a mninmmof 80 points
woul d qualify for the second step, in which the cost proposals
woul d be opened. The contract would be awarded to the | owest
cost proposal anong the qualifying vendors, regardless of their
scores in step one.

| KON and Xerox were anong four vendors obtaining the
m ni mum qual i fying score of 80 points, allowi ng their cost
proposals to be considered. The cost proposals were opened on
January 26, 2007. On January 30, PCS posted a bid tabulation
i ndi cating that Xerox was the | ow bidder and presunptive awardee
of the contract. |IKON s bid was the second |owest. On
February 1, 2007, IKON filed a Notice of Intent to Protest with
PCS. On February 5, 2007, PCS posted the Notice of Intent to
Award the contract to Xerox. |IKON filed an Anended For nal
Witten Protest and Petition on February 7, 2007. The case was
forwarded to the Division of Adm nistrative Hearings ("DOAH') by

notice on March 1, 2007, though the actual protest docunents



were not received by DOAH until March 6, 2007. On March 9,
2007, Xerox filed a Petition to Intervene, which was granted by
Order dated March 13, 2007.

On March 16, 2007, IKON filed a Petition Seeking an
Adm nistrative Determnation of the Invalidity of an Agency
Statenent Defined as a Rule, alleging that the procedure
foll owed by PCS in awarding the contract pursuant to the 2007
RFP vi ol ated the rul emaki ng requi renents of Subsection
120.54(1), Florida Statutes, because PCS has not adopted that
procedure as a rule. The bid protest and rule chall enge were
consol i dated by order dated March 27, 2007

After one continuance, the consolidated cases were heard on
April 18, 2007. At the final hearing, | KON presented the
testimony of Mark Lindemann, the purchasing director for PCS
Xerox presented testinony by M. Lindemann and by GCer
Ponmerantz, the nmmjor account contract manager for public sector
operations for Xerox. Xerox also entered w thout objection the
deposition testinony of Brian Chepren, the supervisor of central
printing for PCS. PCS presented testinony by M. Lindemann and
by Colin Castle, a productions systens specialist for KON. The
parties stipulated to Joint Exhibits 1 through 53, which were
received into evidence.

An expedited Transcript was received by the undersigned via

el ectronic mail fromthe court reporter on April 18 and 19,



2007. The official Transcript was filed at DOAH on April 26,
2007. Pursuant to stipulation, the parties filed their Proposed
Reconmmended Orders in Case No. 07-1055BID on April 25, 2007, and
their Proposed Final Orders in Case No. 07-1266RU on April 26,
2007. The parties' subm ssions have been considered in the
preparation of this Recommended Order.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing and on the entire record of the proceeding, the
foll owi ng findings of fact are made:

1. On Decenber 15, 2006, PCS issued the 2007 RFP, entitled
"Copi er Program -Request for Proposals.” The 2007 RFP was
intended to provide a conprehensive copier programfor the
entire Pinellas County School District fromthe award date of
the bid, then anticipated to be February 20, 2007, through
June 30, 2012. The purpose of the 2007 RFP was stated as
follows in Section 3.1 of the General I|Information section:

[ PCS] requests proposals from experienced
and qualified vendors to provide a

conpr ehensi ve copi er program count yw de
which fulfills the priorities and needs
expressed by district focus groups. PCS
w shes to partner with a qualified vendor
who will continue to inprove information
sharing, right size nunber of assets, and
reduce the nunber of device types while

| owering the district's cost. Vendors may
propose what ever programthey feel best
neets the district's needs and are not
restricted in any way other than to neet the




basi ¢ equi pnment specifications, ternms and
conditions outlined in this bid.
(Enphasi s added)

2. A statenment of the 2007 RFP's "scope" set forth in the
Special Conditions simlarly provided:

[ PCS] requests proposals from experienced
and qualified vendors to provide a
conprehensi ve copi er program countyw de
which fulfills the priorities and needs
expressed by district focus groups. Vendors
may propose what ever programthey feel best
neets these needs and a district eval uation
commttee nmade up of participants fromthe
focus groups will eval uate proposals and
make the selection it feels best neets these
needs based upon a set of criteria published
in this docunent. . . . [Enphasis added]

3. The 2007 RFP provided for proposals to be received no
| ater than January 18, 2007, at 3:00 p.m

4. The 2007 RFP contai ned General Ternms and Conditi ons,
setting forth the standard boilerplate ternms conmon to all PCS
procurenents, and Section 1 of "Special Conditions" particular
to this contract.* These were followed by: Section 2,
"Personnel WMatrix"; Section 3, "General Information"; Section 4,
"Program Specifications"; Section 5, "Equipnent Specifications”;
Section 6, "Cost Proposal”; and Section 7, "Contractor
Response.” PCS has adopted the General Terns and Conditions as
rules, codified in Part A of the PCS Purchasi ng Handbook.

5. Paragraph 1(g) of the CGeneral Ternms and Conditi ons,

"Freight Terns," provided:



Al items are to be bid FOB destination with
all transportation charges prepaid and
included in the bid prices and title
transferring to the district at the tinme of
delivery, unless otherwi se stated in bid
invitation. Any exceptions to these freight
ternms taken by the bidder nmust be clearly
stated in the bidder's proposal. The

pur chasi ng departnment will evaluate any such
exceptions and determne if the exception
constitutes grounds for rejection of the

bi dder's proposal. [Enphasis added]

6. Paragraph 3 of the General Terns and Conditions,
"Acceptance and Wt hdrawal of Bids,"” provided:

A bid (or anendnent thereto) will not be
accepted by the purchasing departnment after
the time and date specified for the bid
openi ng, nor may a bid (or anendnent
thereto) which has already been opened in
public be wi thdrawn by the bidder for a
period of sixty (60) cal endar days after the
bi d opening date and tinme, unless authorized
by the purchasing departnment. By witten
request to the purchasing departnment, the

bi dder may withdraw fromthe bid process and
ask to have their seal ed bid proposa
returned at any tine prior to the closing
date and tinme for the receipt of bid
proposal s.

7. Paragraph 14 of the General Ternms and Conditi ons,
"Variance to Bid Docunents," provided:

For the purpose of bid evaluation, bidders
must clearly stipulate any or all variances
to the bid docunents or specifications, no
matter how slight. |If variations are not
stated in the bidder's proposal, it shall be
construed that the bid proposal submtted
fully conplies in every respect with our bid
docunents.



8. Paragraph 30 of the CGeneral Terns and Conditions,
"Errors and Qm ssions," provided:

In the event an error or obvious om ssion is
di scovered in a bidder's proposal, either by
t he purchasi ng departnent or the bidder, the
bi dder nmay have the opportunity of

w thdrawi ng their bid, provided they can
produce sufficient evidence to docunent that
the error or om ssion was clerical in nature
and unintentional . . . This privilege
shall not extend to allow ng a bidder to
change any information contained in their
bid proposal; however, in the event of a

m nor om ssion or oversight on the part of

t he bi dder, the purchasing departnment (or
desi gnee) may request witten clarification
froma bidder in order to confirmthe

eval uator's interpretation of the bidder's
response and to preclude the rejection of
their bid, either in part or in whole. The
purchasi ng departnment wll have the
authority to weigh the severity of the
infraction and determne its acceptability.

9. Paragraph 31 of the General Terns and Conditi ons,
"Basis of Award of Bids," provides: "A Bidder who substitutes
its standard terns and conditions for the district's, or who
gqualifies its bid in such a manner as to nullify or limt its
l[itability to the district will be considered nonresponsive."

10. The standard form cover sheet to both the 2006 and
2007 RFPs contained a "Note to Bidder" that stated: "A signed
bid submtted to the School Board obligates the bidder to al
terms, conditions and specifications stated in this bid

docunent, unl ess exceptions are taken and clearly stated in the

bi dder's proposal." (Enphasi s added)




11. The Special Conditions of the 2007 RFP included a
provision titled "Acceptance of Vendor Responses,” which stated:
"The purchasi ng department reserves the right to accept

proposals frommultiple vendors, and to accept or reject

portions of a proposal based upon the information requested.

Vendors may be excluded fromfurther consideration for failure
to fully conply with the requirenents of this RFP solely at the
purchasi ng departnent's discretion.” (Enphasis added)

12. The Special Conditions of the 2007 RFP al so included a
provision entitled "Integrity of Bid Docunents,” which stated:

Bi dders shall use the original Bid Proposa
Forms provided by the Purchasing Departnent
and enter information only in the spaces
where a response is requested. Bidders may
use an attachment as an addendumto the Bid
Proposal formif sufficient space is not
avai l able on the original formfor the

bi dder to enter a conplete response. Any
nodi fications or alterations to the original
bi d docunents by the bidder, whether
intentional or otherwse, wll constitute
grounds for rejection of a bid. Any such
nodi fications or alterations that a bidder
W shes to propose nust be clearly stated in
the bidder's proposal response and presented
in the formof an addendumto the original
bi d docunents.

13. Both Xerox and KON tinmely submtted proposals in
response to the 2007 RFP. Evaluations of the responses to the
RFP were based on a two-step procedure. First, a focus group of
individuals fromthe Pinellas County School District would

anal yze the bids and award points based on the specifications



and the Proposal Evaluation Formset forth in the RFP. The
maxi mum award was 100 points, with 80 points constituting the
threshold for further consideration. Second, those vendors
whi ch net the 80-point threshold woul d conpete solely on price.
Those bi dders who did not score 80 points in the first stage
woul d not have their price bids opened.

14. By January 24, 2007, the focus group had finalized its
eval uations, and the cost proposals were to be opened on
January 26, 2007. Both I KON and Xerox scored above the 80 point
| evel . I KON received a score of 87 points fromthe focus group
and Xerox received a score of 81 points.

15. Xerox's proposal included, anong 15 unnunbered
appendi ces, an appendix titled "Xerox Clarification Addendumto
the RFP." This Addendum contained four "clarifications" of
portions of the General Terns and Conditions, seven
"clarifications" regarding the Program Specifications portion of
the Special Conditions, and 12 itens under the heading "OQ her
Xerox Service Terns" that purported to set forth contractual
provi sions regardi ng service, personnel, risk of |oss,
l[imtations on liability, paynent schedul es, and other standard
contract terns.

16. PCS's purchasi ng departnment conducted a responsi veness
review of the proposals prior to sending themto the focus group

for substantive evaluation, but did not notice the Xerox

10



Addendum  Mark Lindemann, the director of purchasing for PCS
testified that it is not customary for bidders to submt such an
addendum and, therefore, his staff was not |ooking for it when
conducting their responsiveness review.

17. On January 30, 2007, after the focus group had
performed its evaluation of all the bids, and the cost proposals
had been opened and the bid tabul ati ons had been posted on the
PCS website, Colin Castle of | KON brought to the attention of
t he PCS purchasi ng departnment the presence of the Xerox
Addendum

18. Geri Ponerantz is the Xerox enpl oyee responsible for
public sector solicitations in the Southeast United States. She
is responsible for understanding the terns and conditions of a
solicitation, for pricing the solution based on the custoner's
requi renents, and for ensuring that Xerox submts a responsive
proposal. M. Ponerantz signed and subm tted Xerox's proposal
in response to the 2007 RFP

19. M. Ponerantz believed that the Xerox Addendum
conplied with the "Integrity of Bid Docunents” provision of the
Speci al Conditions, quoted above. By submtting the Addendum
Xerox sought to clarify areas of the RFP, to explain how Xerox
was neeting the requirenents of the RFP, and to propose new
itens where Ms. Ponerantz believed the RFP was silent on

i nportant ternmns.

11



20. Ms. Ponerantz testified that, to conply with the
“Integrity of Bid Documents" provision, Xerox included the
proposed clarifications in the body of its proposal, where that
was possible, then further called themto the attention of PCS
by placing themin the Addendum Though unnunbered, the Xerox
Addendumis clearly identified in the Table of Contents at the
front of the Xerox proposal and on a separate tab on the side of
t he proposal.

21. Xerox incorporated its clarifications in the body of
its proposal in those places where the 2007 RFP requested a
response fromthe vendor, i.e., Section 4, the Program
Specifications portion and Section 5, the Equi pnent
Specifications portion. Xerox incorporated clarifications to
the foll ow ng Program and Equi pment Specifications: Section
4.3.1--Equi prent Build Status; Sections 4.3.4, 5.3.2 and 5.3.13
—Price Ofering; Sections 4.7.4 and 4.7.5-—-Inspection and
Accept ance; Section 4.10.2-—-Response Tine; Section 4.10. 3--
Uptime; Section 4.10.4--Electronic Meter Reads; and
Section 4.17—Insurance Specifications for Contractors. The
CGeneral Ternms and Conditions did not call for a vendor response,
and Xerox's clarifications or proposed nodifications to those
were made only in the Addendum

22. The introduction to the Xerox Addendum provi des as

foll ows:

12



23.

We have reviewed your Invitation to Bid
("Bid")[? for a Copier Program and have
prepared a proposal that we believe
addresses your requirenents. However, sone
of the Board's requirenents require that we
make sone limted clarifications to the
terms and conditions included in your Bid.
These clarifications are set forth bel ow and
are part of our Proposal. In addition, we
have i ncluded sone additional ternms and
conditions, which are also included as part
of our Proposal. Should there be a conflict
between the ternms and conditions of the

vari ous docunents the order of precedence
wll be this Addendum followed by your Bid.
Pl ease note that if any of the ternms or
clarifications are inconsistent with Florida
| aw or otherw se unacceptable to you, Xerox
agrees to negotiate a reasonable alternative
that is acceptable to both parties. CQur
teamis also prepared to discuss the Xerox
Proposal in greater detail and, if required,
adj ust our offering based on your final

requi renents, which may include a

nodi fication to our proposed equi prent,
support services, terns and conditions,

and/ or price offering.

The Xerox Addendum expressly proposed clarif

or nodifications to four provisions of the General Ter

Condi tions. Paragraph 1(g), set forth in full above,

i cations

ms and

cont ai ns

PCS s standard freight terns and descri bes the process by which

a vendor

may take exception to those terns: exception

clearly stated in the proposal, and the purchasing dep

s must be

art nent

wi |l determ ne whether the exceptions constitute grounds for

rejecting the vendor's proposal. The Xerox Addendum p

roposed to

transfer to PCS the cost of any "non-standard delivery or

r enoval

expenses, such as additional costs where addit

13
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or resources are required to di sassenbl e equi pnent due to | ack
of adequate facility access, or the need to use stair creepers
or cranes to deliver equipment to upper floors of buildings.3

24. Ms. Ponerantz justified this variance by asserting
that the 2007 RFP was silent regarding the issue of "non-
standard delivery", and that Xerox was nerely offering a
clarifying solution to this problem M. Lindenmann believed
this clarification to be salutary, based on disputes PCS has had
with its current vendor, |IKON, regardi ng unusual delivery
i ssues. Paragraph 1(g) of the General Terns and Conditions
specifically allowed the vendor to propose exceptions to the
standard freight terms, provided those exceptions were clearly
stated and the vendor understood that its exceptions could be
grounds for rejection of its proposal. Thus, it is found that
t he Xerox Addendum did not materially deviate fromthe
provi sions of the RFP as to this variance.

25. The Xerox Addendum al so proposed nodification of
paragraph 11 of the General Terns and Conditions, which states
that PCS has "sol e and excl usive property" rights to any
di scovery, invention or work product produced under the
contract. Xerox proposed that any work devel oped under this
contract would be of a generic nature and would remain the sole
property of Xerox. M. Lindemann reasonably opined that this

was not a nmaterial deviation because there was no intell ectual

14



property involved in this RFP. The Xerox Addendum di d not
materially deviate fromthe provisions of the RFP as to this
vari ance.

26. The Xerox Addendum proposed nodification of
paragraph 41 of the CGeneral Terns and Conditions. Paragraph 41
provi ded that unless otherw se specified in the Speci al
Conditions, all itenms requested "nust be new, the |atest nodel
manuf actured, first quality, carry the manufacturer's standard
warranty and be equal to or exceed the specifications” listed in
the RFP. In this instance, the Special Conditions did provide
ot herwi se. Section 4.3.1 of the Program Specifications
provided, in relevant part, that vendors "may propose all used,
all new or a conbination of new and used equi pnent, but all
equi pnent nust neet the mnimum standards outlined later in this
section. To assure ease of operation for end users, if used
equi pnent is proposed it should all be of the sanme brand and
nodel within any given G oup of copiers, within any given
facility."

27. The Xerox Addendum sinply provided clarification
regardi ng the conpany's term nology for its equipnent. The
equi pnent provi ded by Xerox would be either "Newy
Manuf actured,"” "Factory Produced New Models," or
"Remanuf actured," internal Xerox distinctions regarding the use

of new, reconditioned or recycled conponents, and Xerox

15



di sclaimed any intent to use reconditioned, recycled,
refurbi shed or used equi pnent as defined by industry standard.
In this instance, Xerox submtted a clarification that did not
deviate fromor attenpt to nodify the Program Specifications.

28. The Xerox Addendum proposed nodification of
par agraph 44 of the General Terns and Conditions, the limtation
of liability provision, which provided:

The bi dder guarantees to save [PCS], its
agents and enpl oyees, harm ess from
l[iability of any nature or kind for use of
any copyrighted or non-copyrighted
mat eri al s, secret process, patented or
unpatented inventions, articles or
appl i ances, furnished or used in performance
of the contract for which the contractor is
not the patentee, assignee or |icensee.

29. The Xerox Addendum to paragraph 44 provi ded as
foll ows:

Xerox agrees that it will indemify the
Board fromall copyright and patent
information that is included in Xerox-
branded equi pnent/software. However, Xerox
will not indemify the Board, its directors,
of ficers, enployees, volunteers, and agent
[sic] for any patent infringenent caused by
conplying with the Board's requirenent to
use, or the Board's use of, the Xerox-
branded/ suppl i ed equi pnrent wi th equi pment or
sof tware not provided by Xerox.

30. M. Lindemann testified that this nodification of the
[imtation of liability provision would nost likely require PCS
to purchase additional contingent liability insurance, which

woul d be a cost essentially passed on from Xerox to PCS. It is

16



found that the Xerox Addendum materially deviated fromthe
provi sions of the RFP as to this variance.

31. The Xerox Addendum proposed a second limtation of
l[iability provision in the section titled "Qther Xerox Service
Terms," which was essentially a |ist of standard terns and
conditions that Xerox proposed to take precedence over simlar
provisions in the 2007 RFP. This second limtation of liability
proposal provided as foll ows:

Excl udi ng personal injury (including death),
property damage, and intellectual property

i ndemmi fication on Xerox branded equi pnent,
Xerox will not be liable to you for any

di rect damages in excess of $100,000 or the
anounts you've paid to Xerox, whichever is
greater. Neither party shall be liable to
the other for any special, indirect,

i ncidental, consequential or punitive
damages arising out of or relating to this
Agreenment, whether the claimalleges
tortious conduct (including negligence) or
any other |legal theory. Any action you take
agai nst Xerox nust be commenced within two
(2) years after the event that caused it.

32. Ms. Ponerantz testified that when she read the RFP she
focused on the indemification |anguage in paragraph 44 of the
General Terns and Conditions regardi ng copyright and patent
i ssues. She thought the RFP was silent on broader
i ndemmi fication issues, and she sought to clarify it with this
proposed | anguage.

33. M. Lindemann testified that the $100,000 limtation

of liability could result in costs to PCS in the event of a

17



j udgnent agai nst PCS and m ght require the purchase of
additional liability insurance. M. Lindemann believed this
proposed |imtation on liability was a material deviation and
formed the basis for his request to Xerox to withdraw the
Addendum  Paragraph 31 of the Standard Ternms and Conditions
states: "A Bidder who substitutes its standard terns and

conditions for the district's, or who qualifies its bid in such

a manner as to nullify or limt its liability to the district

wi |l be considered nonresponsive." (Enphasis added) It is

found that the Xerox Addendum materially deviated fromthe
provi sions of the RFP as to this variance.

34. Sections 4.3.4, 5.3.2, and 5.3.13 of the
Pr ogr ant Equi pnent Specifications related to the vendors' cost
proposal s provi de:

4.3.4 \Vhatever type of pricing nethodol ogy
is proposed, it shall include all costs
associated with the admnistration of the
service, including, but not limted to: al

i magi ng devi ces, any peripheral equi pnent
(file servers, etc.), delivery, renoval
installation, training, dedicated
technician(s), all supplies needed to
operate the inmagi ng devi ces except paper,
delivery of supplies and renoval of the
equi pnent upon term nation of this contract.

* * *

5.3.2 Pricing should include all costs
associated with the adm nistration of the
service, including, but not limted to al
i magi ng devi ces, delivery, renoval
installation, training, certified

18



technicians and all supplies except paper
needed to operate the inmgi ng devi ces.

* * *

5.3.13 Pricing nmust include all costs
associated with the adm nistration of the
service, including, but not limted to al
copi er devices, delivery, renoval
installation, training, certified
technician(s), all supplies except paper,
end-user training and sem -annual custoner
sati sfaction surveys.

35. The three quoted provisions state that price proposals
must include all costs associated with the adm nistration of the
service in question, except for paper, delivery of supplies,
removal of equi pnment upon contract term nation, end user
training, and custoner satisfaction surveys. The Xerox Addendum
sets forth a nonthly m ni num and cost - per-copy charge that woul d
cover standard equi pment, supplies, nmaintenance, delivery and
renmoval, installation and user training, but would require PCS

to pay for "optional accessories,"” "non-standard operating

supplies,” "excess rigging" needed due to inadequate site access
or the need to use stair creepers or cranes to install or renove
equi pnent , * overtime service coverage, and expenses associ ated
wWith site preparation. The Xerox Addendum attenpted to vary the
guot ed Special Conditions that require the vendor's price to
include all costs associated with delivery, renoval, and

installation and, thus, materially deviated fromthe provisions

of the RFP
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36. Sections 4.7.4 and 4.7.5 of the Program Specifications
required the vendor to "provide and pay for all material, |abor,
tools, transportation and handling, and other facilities
necessary for the furnishing, delivery, assenbly plus inspection
before, during and after installation of all itenms specified
herein."” The Xerox Addendumto Sections 4.7.4 and 4.7.5
attenpted to limt Xerox's obligation to inspect the devices by
stating that they are "deenmed accepted" upon installation unless
PCS specifically requires an inspection. It is found that the
Xer ox Addendum rmaterially deviated fromthe provisions of the
RFP as to this variance.

37. Section 4.17.1 of the Program Specifications required
acceptance testing for each inmaging device and accessory,

i ncluding a period of four consecutive business days, each
cont ai ni ng seven hours of operational use tinme, in which the
equi pnent mai ntains a 95 percent |evel of performance. The
Xer ox Addendumto Section 4.17.1 attenpted to limt Xerox's
obligation to inspect the devices by stating that they are
"deenmed accepted" upon installation unless PCS specifically
requires an inspection. It is found that the Xerox Addendum
materially deviated fromthe provisions of the RFP as to this
vari ance.

38. Section 4.10.2 of the Program Specifications provided

requi renents regarding service calls and response tines. This
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condition defines "response tine" as the interi mbetween the
user's call to the repair office and the appearance of a
certified technician on-site who is prepared to effect repairs.
Section 4.10.2 provides that the response tine cannot exceed
four hours. PCS would have the option of charging the
contractor $50.00 per failure to nmeet this four-hour response
time requirenment. The Xerox Addendum proposed that service
response tinmes be averaged quarterly according to a fornula by
whi ch "target response tinme" would be divided by "average

service response tinme," which is measured by dividing the sum of
all service call response tines during the quarter by the total

nunber of service calls. Xerox proposed that the $50.00 charge
be i nposed based upon Xerox's failure to neet "the 90-day 4 hour
average unit response tinme commtnent.”

39. | KON al so proposed to calculate the response tine
using a quarterly average, providing for an average response
time "of 2 to 6 hours for all custonmer service calls |ocated
within 30 mles of an I KON service center, and 4 to 8 hours for
all custonmer service calls located 30 mles or nore froman | KON
service center." |KON s proposal did not clearly state how far
| KON's nearest service center is located fromany Pinellas
County school site. Another section of I KON s proposal
di scusses the conpany's recent consolidation of its "custoner

care centers,"” which "provide direct customer support”™ and house
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"the field service call center and inside sales function for a
geographical region,” into four central |ocations, the cl osest
to Pinellas County being in Atlanta, Ceorgia.

40. In this instance, both Xerox and | KON have proposed
mat eri al deviations fromthe RFP requirenent. Section 4.10.2 of
the Special Conditions set forth a sinple response tine
requi renent that PCS itself could nonitor and enforce wthout
input fromthe vendor. Both Xerox and I KON attenpted to
substitute conplex formulas arriving at quarterly averages for
response tinme. |KON s proposal further attenpted to nmake its
conpliance with the four hour response tinme requirenent
contingent upon the location of KON s service centers.

41. Section 4.10.3 of the Special Conditions requires a
guar anteed uptinme of 95 percent per nachine for any 90-day
period, and further requires that machines failing to maintain
95 percent uptine nust be renoved and replaced with an identical
or conparabl e nodel at no cost to PCS. The Xerox Addendum
announced an uptinme objective of maintaining an average 95
percent equi pnent uptine performance based on a three-nonth
rolling average, a variation in the wording of Section 4.10.3
that does not materially change the RFP requirement. Xerox al so
offered slight variations in the definition of "downtine" that
are in the nature of clarifications rather than anendnents to

Section 4. 10. 3.
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42. The Xerox Addendum al so contai ned 12 "O her Xer ox

Service Terns," essentially Xerox's standard terns and
conditions dealing with service guarantees, personnel,
substitution of equipnment or software, risk of |oss for

equi pnent, treatnent of confidential information, conpliance
with laws, vendor liability for custoner-supplied itens, the
[imtation of liability provision discussed above, force

maj eure, paynent upon 45 days of invoice, breach of contract and
remedi es thereto, and a procedure for amendnent of the contract.
The 2007 RFP's General Terns and Conditions contain requirenents
for breach of contract, limtation of liability, standards of
conduct for vendor personnel, and equi pnent substitution. Thus,
t he Xerox Addendum violated the follow ng | anguage in

par agraph 31 of the Standard Ternms and Conditions: "A Bidder
who substitutes its standard terns and conditions for the
district's, or who qualifies its bid in such a manner as to
nullify or Iimt its liability to the district will be

consi dered nonresponsive."

43. In sunmary, the Xerox Addendum materially deviated
fromthe requirenments of the 2007 RFP in the follow ng ways: it
varied fromthe limtation of liability requirenents of
par agraph 44 of the General Terns and Conditions; it offered a
cost proposal that was not all-inclusive, in contravention of

Sections 4.3.4, 5.3.2, and 5.3.13 of the Program Specifications;
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it attenpted to limt inspections after installation and
acceptance testing, in contravention of Sections 4.7.4, 4.7.5,
and 4.17.1 of the Special Conditions; it varied fromthe
response tinme requirenments of Section 4.10.2 of the Special
Conditions; and it attenpted to substitute several of Xerox's
standard terns and conditions for those of PCS, in violation of
par agraph 31 of the General Terns and Conditi ons.

44, After learning of the Xerox Addendumfrom M. Castle
on January 30, 2007, PCS reviewed the Addendum and concl uded
that it included material deviations to the ternms and conditions
of the RFP solicitation and that either the Addendum or Xerox's
bid nust be withdrawn. Negotiations commenced between PCS and
Xerox. On February 2, 2007, Xerox offered PCS a revised
Addendum  PCS rejected the revised Addendum and i nfornmed Xer ox
that the Addendum nmust be withdrawn in its entirety. On
February 5, 2007, Xerox notified PCS by letter that it was
wi t hdrawi ng the Addendum fromits proposal. Also on February 5,
2007, PCS posted its notice of intent to award the contract to
Xer ox.

45. |1 KON s protest conplained that Xerox's letter did not
acconplish a conplete withdrawal of the deviations included in
t he Xerox Addendum because many of those deviations remained in
the main body of the Xerox proposal. As noted above, Xerox

incorporated its clarifications in the main body of its proposal
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in those places where the 2007 RFP requested a response fromthe
vendor. These clarifications were included in Section 7.1.4 of
t he Xerox proposal, "Proposed Wrk Plan, Transition Plan." Wen
Xerox withdrew its Addendum it did not also submt a revised
proposal that del eted the Addendum provisions fromthose pl aces
where they had been incorporated into the main body of the
proposal. Neverthel ess, both Xerox and PCS understood t hat

wi t hdrawal of the Addendum acconplished the conplete w thdrawal
of the materials included in the Addendum i ncluding where they
were incorporated into the main body of the Xerox proposal.

Thi s under standi ng was reasonabl e under the circunstances.

46. However, IKON raises a related objection that is nore
pertinent. Xerox was allowed to withdraw its Addendum and then
was awarded the contract. Thus, the wi nning proposal is
different than the proposal that was reviewed and scored by the
PCS focus group. |KON argues that it is very likely that Xerox
woul d not have passed the 80-point threshold w thout the
Addendum provi sions that were incorporated into the main body of
the proposal. M. Lindemann of PCS believed that Xerox's score
woul d probably have been hi gher w thout the Addendum provi si ons.
The salient point is that both sides are free to specul ate about
what the score of the winning bid m ght have been, because PCS
proposes to award a contract on a proposal that was never

reviewed or scored in the manner prescribed by the 2007 RFP
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47. PCS argues that the w thdrawal of the Xerox Addendum
was entirely in keeping with the RFP, citing paragraph 3 of the
CGeneral Terns and Conditions, quoted in full above and rel evant
portion of which provides:

A bid (or anendnent thereto) will not be
accepted by the purchasing departnent after
the tinme and date specified for the bid
openi ng, nor nmay a bid (or anendnent

t heret o) which has already been opened in
public be withdrawn by the bidder for a
period of sixty (60) cal endar days after the
bi d opening date and tinme, unless authorized
by the purchasing departnent. [Enphasis
added]

48. PCS contends that the enphasized | anguage grants the
pur chasi ng departnment authority to allow a bidder to withdraw a
portion of its bid after the bids have been opened. This is
correct, if the portion in questionis a tinely submtted
amendment to the original bid.® In their arguments, both PCS and
Xerox equate the ternms "anendnent” and "addendum " and assune
that the Xerox Addendum could be wi thdrawn as an "amendnent" to
t he Xerox proposal. However, the Xerox Addendum was not an
anmendnent to the Xerox proposal; it was an integral part of that
proposal. The Addendum di d not amend anything contained in the
Xerox proposal; rather, it attenpted to "anmend" the terns of the
RFP.

49. The underscored portion of paragraph 3 anticipates the

late withdrawal of an entire bid or an anendnment to a bid, not a

26



whol esal e grant of authority to the purchasing departnent to
all ow a bidder to save a nonresponsive proposal by w thdraw ng
t he obj ectionable provisions. PCS argues that Xerox was given
no econom c or conpetitive advantage in being allowed to submt
and then withdraw its Addendum Ms. Ponerantz testified that
none of the itens in the Addendum woul d have affected the price
bid by Xerox, because they were essentially itens of overhead
t hat Xerox cannot "cost out” to include in a price proposal.
However, the testinony by M. Lindemann convincingly nade the
poi nt that some of the variations fromRFP terns offered by
Xerox woul d affect PCS s costs regardl ess of their inpact on
Xerox's price proposal. Passing on costs to the agency that
have been absorbed by I KON and the other vendors in their
proposal s works to Xerox's econom ¢ advantage and to the
detriment of PCS.

50. Xerox had an obvious conpetitive advantage in being
granted the opportunity to amend its proposal after the
subst antive proposals were opened and eval uated and the price
proposal s had been opened and posted. Xerox was al so granted
the option, afforded to no other bidder, of sinply declining to
wi thdraw its Addendum and t hereby wal king away fromthe
procurenent after submtting a proposal that, under the terns of

the RFP, is supposed to bind the vendor for a period of 90 days.
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51. Subsection 120.57(3)(f), Florida Statutes, provides,
in relevant part:

In a protest to an invitation to bid or
request for proposals procurenment, no

subm ssions nmade after the bid or proposal
openi ng whi ch anmend or supplement the bid or
proposal shall be consi dered.

52. The PCS rules and RFP provisions, correctly
under st ood, do not contravene this statutory requirenment. They
grant the purchasing departnment the flexibility to allow a
bi dder, under special circunstances, to withdraw froma given
procurenent after submitting a bid, and they allow PCS to wai ve
slight variations or mnor irregularities in a bid. To the
extent that PCS interprets its rules and RFP to allow Xerox to

6 as occurred

substantially amend its proposal after the opening,
in this procurenment, then PCS has violated its governing
statutes in a fashion that is clearly erroneous, contrary to
conpetition, arbitrary, or capricious.

53. PCS argues that even if the Xerox Addendum cont ai ned
materi al deviations, the RFP and PCS's rule permtted bidders to
submt addenda with material deviations. PCS based this
argunment on that portion of Section 3.1 of the Speci al
Condi tions stating that bidders "nay propose whatever program
they feel best neets the district's needs and are not restricted

in any way other than to neet the basic equi pnent

specifications, ternms and conditions outlined in this bid."
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Wien read within the context of the Special Conditions in their
entirety, this language clearly contenplates allow ng the
vendors to offer creative solutions within their field of
substantive expertise, i.e., the establishnment of a
conpr ehensi ve copi er program countywide. It was rational for
the drafters of the RFP to assune that a conpany such as Xerox
enters the process in possession of nore know edge and
experience in the field of copier installation, service, and
repair than the school district possesses. PCS conducted focus
groups to determine the top priorities of the school personnel
who use the copiers and presented the bidders with
specifications broad enough to allow maximum flexibility in
crafting proposals responsive to the listed priorities.

54. However, there are rarely "creative solutions" to
boil erplate RFP ternms such as shipping, limtation of liability,
the requirenment that cost proposals be all-inclusive, inspection
of equi pnment prior to acceptance, and response tine for repairs.
These are areas in which the purchasing departnent of PCS may be
presuned to have at |east as nuch expertise as Xerox or | KON
Variations fromthe RFP's requirenents proposed by a bi dder
regarding these itens are likely to be self-serving efforts to
protect the bidder's interests or pass on costs to the agency.
Par agraph 31 of the General Ternms and Conditions recognizes this

reality by stating that a bidder that substitutes its standard
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terns and conditions for those of PCS will be considered
nonr esponsi ve. ’

55. PCS is correct that the "Integrity of Bid Docunents”
paragraph of Section 1 of the Special Conditions of the 2007 RFP
all ows bidders to submt addenda that clearly state
"nodifications or alterations that a bidder wi shes to propose.™
However, contrary to PCS' s treatnment of Xerox in this
procurenent, the RFP does not state that the bidder nay propose

nmodi fi cations of the RFP terms without risk.® The cited

par agraph clearly warns bidders that proposed nodifications or
alterations constitute grounds for rejection of a bid. The
par agraph does not, and under Subsection 120.57(3)(f), Florida
Statutes (2006), could not, state that bidders will be given the
opportunity to withdraw those portions of their proposals deened
nonr esponsi ve after bid opening.

56. PCS al so enphasi zes the first sentence of the
"Accept ance of Vendor Responses" paragraph of the Speci al
Condi tions: "The purchasing departnent reserves the right to
accept proposals fromnultiple vendors, and to accept or reject
portions of a proposal based upon the information requested.”
However, the next sentence of that paragraph states that the
remedy is not after-the-fact withdrawal of the rejected portion
of the proposal, but rejection of the proposal: "Vendors nay be

excluded fromfurther consideration for failure to fully conply

30



with the requirenments of this RFP solely at the purchasing
departnment's discretion.”

57. Both PCS and Xerox raised the issue of the 2006 RFP in
an effort to show that | KON was now attacking a process from
which it earlier benefited. 1In the 2006 procurenent, | KON was
allowed to withdraw portions of an addendum after a conpetitor
filed a protest. PCS ultimtely rejected all of the 2006
Proposal s because of confusion on the part of the bidders,
partly related to the fact that KON was allowed to withdraw its
addendum but a conpetitor was not given the sanme opportunity.
PCS then issued the 2007 RFP in Decenber 2006 to procure the
sane copy services sought by the 2006 RFP. The 2006 RFP is
rel evant only to show that PCS has all owed the w thdrawal of
anendnents in at |east one previous procurenent, a npot point
because PCS has freely stated its position that it has the
authority to reject an addendum wi thout rejecting the entire
pr oposal .

58. Xerox's original proposal, including the Addendum was
nonr esponsi ve for the reasons set forth above. PCS s effort to
save Xerox's low bid by allowing it to withdraw the Addendum
vi ol ated Subsection 120.57(3)(f), Florida Statutes (2006), as
well as the terns of the RFP. The remaining question is whether
| KON's proposal was responsive and may therefore be awarded the

contract.
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59. As already found above, I KON s proposal materially
deviated from Section 4.10.2 of the Special Conditions by
substituting a conplex forrmula for the sinple response tine
requi renent of the RFP and by naking conpliance with the four-
hour response tine requirenment contingent upon the |ocation of
| KON's service centers.?

60. Section 7.1.3 of the Contractor Response portion of
the 2007 RFP, "Proposed Mddel s and Equi pnrent Configurations,"”
provi des the foll ow ng:

The respondent nust provide a conprehensive
description of its proposed standard nodel s
and equi pnment configurations for each of the
various grade levels (elenentary, mddle,
hi gh school). Consideration should be given
to the stated needs of the focus groups
(Section 3), particularly "ease of
operation", "accessibility" to machi nes and
"reliability". Vendors should provide
detail ed, technical product literature for
each piece of equi pnment proposed including
all options. The respondent should al so
describe what flexibility will be all owed
for adding or del eting equi pnent as program
needs change and how that will effect the
anmount billed according to the cost proposal
pl an proposed. [Enphasis added]

61. Section 7.1.7 of the Special Conditions, "Cost
Proposal ," provides the foll ow ng:

Respondent nust include a conplete, detailed
cost proposal which enconpasses all costs
associated with the proposed program The
cost proposal nust allow for flexibility to
add or del ete equi pnent as program needs
change. The district wll not entertain any
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proposal s to purchase or | ease any
equi pnent. [ Enphasi s added]

62. | KON s proposal contained the follow ng paragraph
within its response to Section 7.1.3 of the Special Conditions:

As requested by PCS in Section 7.1.7 of the
Invitation to Bid, KON s cost proposal
allows for flexibility. ITKONwII permt
PCS to add or del ete equi pnent as PCS needs
change by permtting PCS to upgrade or
downgr ade equi pnent at the beginning or at
the end of its fiscal year. Under this
program PCS may repl ace upgraded or

downgr aded equi pnent with additional

equi pnent that addresses PCS needs.
Specifically, IKONw Il permt PCS to
identify up to [three] percent of the
overal |l equi pnment fleet value procured by
PCS from I KON, including nodels and
specifications that are representative of
the entire fleet population, as flexible
equi pnent that may be upgraded or downgraded
at the beginning or at the end of the fiscal
year, while all other equi pnent may be
canceled only in the event of a non-
appropriation or termnation for cause. The
fl exi bl e equi prent may al so be rel ocated or
ot herwi se used to facilitate a rightsizing
program as directed by PCS. PCS may
utilize this flexibility programin its own
di scretion. 1In no event shall either party
be liable to the other party for any

i ndirect, special or consequential damages.

63. Xerox contends that by limting PCS to a three percent
change in the overall equipnent fleet value, | KON s proposal
materially deviates from Sections 7.1.3 and 7.1.7 of the Special
Condi ti ons, which required that PCS have the flexibility to
i ncrease or decrease the size of the copier fleet to neet its

needs. However, Section 7.1.3 did not prescribe the anmount of
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"flexibility" required in the vendors' bids; rather, it
expressly requested the vendors to "describe what flexibility
will be allowed for adding or deleting equipnent.” IKON s bid
described the allowed flexibility as three percent of the
overall equi pnent fleet value and was thus responsive on its
face. The evidence presented at hearing was insufficient to
determ ne whether a three percent limt would be so restrictive
of PCS's needs to add or delete equipnent as to render | KON s
proposal nonresponsive.

64. More problematic is the | ast sentence of the quoted
paragraph: "In no event shall either party be liable to the
other party for any indirect, special or consequential damages."
Xerox cogently argues that if its own proposed limtation of
liability is a material deviation, then this simlar |[imtation
of liability included in the KON bid nust also be found a
mat eri al devi ation.

65. | KON responds that it is clear fromthe context that
this limtation of liability provision, unlike that in Xerox's
proposal, applies only to Section 7.1.3. For this reason, | KON
contends, PCS determ ned that KON s bid was responsive. | KON
argues that its own limtation of liability provision is
inplicated only in the event that PCS requires additional

equi pnrent and that it does not limt any direct liability of
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| KON to PCS and concerns only a distinct class of damages:
i ndirect, special or consequential damages.

66. The position of the quoted sentence, at the end of the
final paragraph of KON s response to Section 7.1.3 of the
Speci al Conditions, supports |KON s contention that the
[imtation of liability applies only to that section. However,
the wording of the sentence ("In no event . . .") indicates a
broader intended application. |IKON also failed to explain why
the requirenment of additional equipnment, and only the
requi renent of additional equipnent, raised concerns within | KON
that indirect, special or consequential damages m ght be cl ai ned
by either party to the contract. At best, this provisionis
anbi guous in the scope of its application and, in any event,
seeks to limt the liability of | KON beyond the limts provided
by the RFP. If Xerox's Iimtations of liability constitute
mat eri al deviations, then so nust | KON s.

67. | KON s proposal thus contains two material deviations
fromthe RFP, one regarding response tinme and one regardi ng
limtations of liability. |1KON s proposal is nonresponsive.

CONCLUSI ONS OF LAW

68. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject nmatter of this
cause, pursuant to Section 120.569 and Subsection 120.57(3),

Florida Statutes (2006).
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69. Subsection 120.57(3)(f), Florida Statutes (2006),
provides in pertinent part:

In a protest to an invitation to bid or
request for proposals procurenment, no

subm ssions nmade after the bid or proposal
openi ng whi ch anmend or supplement the bid or
proposal shall be considered. . . . Unless
ot herw se provided by statute, the burden of
proof shall rest with the party protesting

t he proposed agency action. 1In a
conpetitive-procurenent protest, other than
a rejection of all bids, proposals, or
replies, the admnistrative | aw judge shal
conduct a de novo proceeding to determ ne
whet her the agency's proposed action is
contrary to the agency's governi ng statutes,
t he agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedi ngs shall be

whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

70. Pursuant to Subsection 120.57(3)(f), Florida Statutes
(2006), the burden of proof rests with KON as the party
opposi ng the proposed agency action to prove "a ground for

invalidating the award.” See State Contracting and Engi neering

Corp. v. Departnment of Transportation, 709 So. 2d 607, 609 (Fl a.

1st DCA 1998). | KON must prove by a preponderance of the
evi dence that PCS s proposed award of the contract to Xerox is
arbitrary, capricious, or beyond the scope of PCS s discretion

as a state agency. Departnent of Transportation v. G oves-

WAt ki ns Constructors, 530 So. 2d 912, 913-914 (Fla. 1988);

Departnent of Transportation v. J.WC Co., Inc., 396 So. 2d
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778, 787 (Fla. 1st DCA 1981). See also § 120.57(1)(j), Fla.

Stat. (2006).
71. The First District Court of Appeal
process set forth in Subsection 120.57(3)(f),

(2006), as follows:

has interpreted the

Fl ori da St atutes

A bid protest before a state agency is
governed by the Adm nistrative Procedure
Act. Section 120.57(3), Florida Statutes
(Supp. 1996)!%% provides that if a bid
protest involves a disputed issue of

mat erial fact, the agency shall refer the
matter to the Division of Admi nistrative

Hearings. The admnistrative |aw |

udge nust

t hen conduct a de novo hearing on the
protest. See § 120.57(3)(f), Fla. Stat.
(Supp. 1996). In this context, the phrase
"de novo hearing" is used to describe a form
of intra-agency review. The judge may
recei ve evidence, as with any formal hearing
under section 120.57(1), but the object of
the proceeding is to evaluate the action
taken by the agency. See Intercontinental

Properties, Inc. v. Departnent of Health and

Rehabilitative Services, 606 So. 2d 380
(Fla. 3d DCA 1992) (interpreting the phrase
"“de novo hearing" as it was used in bid

prot est proceedi ngs before the 1996 revision
of the Adm nistrative Procedure Act).

State Contracting and Engi neering Corp., 709 So. 2d at 6009.

72. As outlined in Subsection 120.57(3)(f), Florida

Statutes (2006), the ultinate issue in this proceeding is

"whet her the agency's proposed action is contrary to the

agency's governing statutes, the agency's rules or policies, or

the bid or proposal specifications.” |In addition to proving

that PCS breached this statutory standard of conduct, | KON al so
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must establish that PCS' s violation was either clearly
erroneous, contrary to conpetition, arbitrary, or capricious.
§ 120.57(3)(f), Fla. Stat. (2006).

73. The First District Court of Appeal has described the
"clearly erroneous"” standard as neani ng that an agency's
interpretation of law will be upheld "if the agency's
construction falls within the perm ssible range of
interpretations. |If, however, the agency's interpretation
conflicts with the plain and ordinary intent of the |aw,

judicial deference need not be given to it." Colbert v.

Departnent of Health, 890 So. 2d 1165, 1166 (Fla. 1st DCA 2004)

(Gtations omtted).

74. An agency decision is "contrary to conpetition” when
it unreasonably interferes with the objectives of conpetitive
bi ddi ng. Those obj ectives have been stated to be:

[ T]o protect the public against collusive
contracts; to secure far conpetition upon
equal terms to all bidders; to renove not
only collusion but tenptation for collusion
and opportunity for gain at public expense;
to close all avenues to favoritismand fraud
in various forns; to secure the best val ues
for the [public] at the | owest possible
expense; and to afford an equal advantage to
all desiring to do business with the

[ governnment], by affording an opportunity
for an exact conparison of bids.
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Harry Pepper & Associates, Inc. v. City of Cape Coral, 352 So.

2d 1190, 1192 (Fla. 2d DCA 1977), quoting Wester v. Belote, 138

So. 721, 723-724 (Fla. 1931).

75. An agency action is capricious if the agency takes the
action w thout thought or reason or irrationally. An agency
action is arbitrary if is not supported by facts or logic. See

Agrico Chemi cal Co. v. Departnment of Environnental Regul ation,

365 So. 2d 759, 763 (Fla. 1st DCA 1978).

76. To determ ne whether an agency acted in an arbitrary
or capricious manner, it nust be determ ned "whether the agency:
(1) has considered all relevant factors; (2) has given actual,
good faith consideration to those factors; and (3) has used
reason rather than whimto progress from consideration of these

factors to its final decision.” Adam Smth Enterprises v.

Departnent of Environnental Regul ation, 553 So. 2d 1260, 1273

(Fla. 1st DCA 1989).

77. However, if a decision is justifiable under any
anal ysis that a reasonabl e person would use to reach a deci sion
of simlar inportance, the decision is neither arbitrary nor

capricious. Dravco Basic Materials Co., Inc. v. Departnent of

Transportation, 602 So. 2d 632, n. 3 (Fla. 2d DCA 1992).

78. | KON s protest contends that PCS acted arbitrarily and
capriciously and contrary to conpetition when it allowed Xerox

to withdraw portions of its proposal after the proposals had
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been opened and eval uated by the focus group, after the cost
proposal s had been opened and posted, and after KON had filed a
notice of intent to protest. |KON contends that Xerox's
proposal as originally submtted contained naterial deviations
to the RFP requirenents; that the withdrawal of Xerox's Addendum
anounted to an anendnment of its proposal in violation of
Subsection 120.57(3)(f), Florida Statutes (2006), and that Xerox
gai ned a conpetitive advantage by negotiating with PCS foll ow ng
the bid closing date.

79. PCS s failure to note the presence of the Addendum
prior to sending the Xerox proposal to the focus group for
eval uation was negligent at best and arbitrary in result.
Further, PCS then attenpted to cure its error by allow ng Xerox
to wthdraw its Addendum after evaluation, after the cost
proposal s had been opened, and after a notice of intent to
protest had been filed by IKON. This attenpted cure of a
nonr esponsi ve proposal, particularly where the other bidders
were not given the same opportunity to anmend their bids, was
arbitrary and capricious, contrary to conpetition and viol ated
Section 3 of the RFP as well as Subsection 120.57(3)(f), Florida
Statutes (2006).

80. Xerox's deviations anmbunted to material variances from
the bid requirenents. A deviation fromthe specifications is

material "if it gives the bidder a substantial advantage over
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the other bidders and thereby restricts or stifles conpetition.”

Tr opabest Foods, Inc. v. Departnment of General Services, 493 So.

2d 50, 52 (Fla. 1st DCA 1986), citing Robinson Electrical Co.,

Inc. v. Dade County, 417 So. 2d 1032, 1034 (Fla. 3d DCA 1982).

Robi nson Electrical held that a variance is material if its

wai ver woul d either deprive the agency of its assurance that the
contract will be entered into, perfornmed, and guaranteed in
accordance with the specified requirenents, or adversely affect
conpetitive bidding by placing one bidder in a position of
advant age over other bidders or otherw se underm ning "the
necessary common standard of conpetition.” 417 So. 2d at 1034.

| KON denonstrated that Xerox's Addendum and i ncor por at ed

provi sions deviated fromthe bid requirenents, and, also,
denonstrated that Xerox gained a conpetitive advantage by the

i ncl usi on of these provisions.

81l. After the bid opening, Xerox was contacted by PCS
representatives and allowed to anmend its bid. On February 5,
2007, M. Lindemann allowed Xerox to withdraw its Addendum
after negotiations during which Xerox attenpted to nodify the
Addendum wi t hout entirely withdrawing it.

82. PCS argues that paragraph 3 of the General Terns and
Condi tions of the 2007 RFP authorize it to allow the w thdrawal
of portions of a bid after bid opening. Paragraph 3 states, in

rel evant part:
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A bid (or anendnent thereto) will not be
accepted by the purchasing departnment after
the tinme and date specified for the bid
openi ng, nor may a bid (or anendnent
thereto) which has already been opened in
public be wi thdrawn by the bidder for a
period of sixty (60) cal endar days after the
bi d opening date and tinme, unless authorized
by the purchasi ng departnent.

83. However, I KON correctly notes that the cl auses of
paragraph 3 are independent: the first clause provides that PCS
cannot all ow bids or anmendnents thereto to be submtted after
the tine and date for bid opening, and the second cl ause
provi des that a bid or an anendnent to a bid that has already
been opened may not be withdrawn for at |east sixty (60)
cal endar days after the bid opening date and tine, unless
aut hori zed by the purchasi ng department.!?

84. In this case, Xerox's proposal was clearly anmended
after bid opening by the withdrawal of the Addendum in
vi ol ati on of paragraph 3 of the General Ternms and Conditions and
in violation of Subsection 120.57(3)(f), Florida Statutes
(2006) .

85. PCS points to other provisions of the RFP that give
PCS discretion to reject portions of bids, allow Addenda to be
submitted with bids, or that allow clarifications to be made to
bids. However, while the School Board has a great deal of

di scretion, it cannot extent to permtting a bidder to rewite

and reinterpret its bid after the bid opening to cure its
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nonr esponsi veness. See Harry Pepper & Associates, Inc. v. Gty

of Cape Coral, 352 So. 2d 1190, 1192 (Fla. 2d DCA 1977)("a

bi dder cannot be permitted to change his bid after the bids have
been opened, except to cure mnor irregularities").

86. The facts found above denobnstrate that PCS acted
contrary to conpetition in its efforts to save the | ow proposa
submtted by Xerox, when the proper action should have been to
reject the Xerox proposal as nonresponsive. By giving Xerox the
opportunity to withdraw its Addendum PCS al so af forded Xerox
the option of electing to withdrawits bid entirely. Xerox
coul d have | ooked at the bid responses, realized it had underbid
the project, and declined PCS's offer to withdraw its Addendum
thereby withdrawing its entire proposal from consideration. No
ot her bi dder was afforded an opportunity for such second
t houghts. Xerox, therefore, was provided a clear advantage,
contrary to conpetition and the equal advantage to be afforded
all prospective contractors under the conpetitive bidding
process. Thus, PCS s decision to award the contract for RFP
No. 07-015-040-RFP to Xerox was clearly erroneous, contrary to
conpetition, and arbitrary.

87. However, it is well settled that "a party protesting
an award to the | ow bi dder nust be prepared to show not only
that the |l ow bid was deficient, but nust also show that the

protestor's own bid does not suffer fromthe sane deficiency."”
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| ntercontinental Properties, 606 So. 2d at 384. The evidence

presented by Xerox in defense of its position denonstrated that
the | KON proposal presented material deviations in two areas,
regarding limtations of liability and response tine for
repairs, both significant aspects of the 2007 RFP

88. I KON argued with great force that its deviations, if
any, were of a |lesser degree than those found in the Xerox
proposal. The principles of equal treatnent of conpetitors in
t he bi ddi ng process nonet hel ess conpel the conclusion that the
| KON proposal, too, should be rejected as nonresponsive. To
rule otherwi se would require PCS "to spend nore noney for a
hi gher bid which suffers fromthe sane deficiency as the | ower
bid. " Id.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED t hat PCS enter a final order that (a) declares
Xerox's bid to be materially nonresponsi ve and, accordingly,
resci nds the proposed award to Xerox; and (b) declares I KON s
bid to be materially nonresponsive and, accordingly, rejects the
sanme. Because the choice of renmedies for invalid procurenent
actions is ultimately wthin the agency's discretion, the
under si gned declines to nmake a recomrendati on as to whet her PCS

shoul d award the contract to the next-|lowest responsive bidder
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or reject all bids and start over.
DONE AND ORDERED this 10th day of My, 2007, in

Tal | ahassee, Leon County, Florida.

( N

— )
LAWRENCE P. STEVENSON
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 10th day of My, 2007.

ENDNOTES

1/ The 2006 RFP contai ned the sanme General Terns and Conditions
as the 2007 RFP.

2/ Somewhat confusingly, the cover page of the 2007 RFP
references the docunent as both an "lInvitation to Bid" and a
"Request for Proposals.” Thus, the vendors also tended to use
the ternms interchangeably in their proposals.

3/ Section 4.7.4 of the Special Conditions expressly cautioned
the vendor that "sone facilities are multi-story and sone

equi pnent nmay be installed above the first floor," and requires
t he vendor to absorb those installation costs. Xerox is here
attenpting to pass the delivery portion of those costs on to
PCS, in contravention of the RFP

4/ See footnote 3. Xerox is again attenpting to pass costs on

to PCS despite the cautionary text of Section 4.7.4 of the
Speci al Conditions.
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5/ The Concl usi ons of Law bel ow di scuss | KON s poi nt regarding
the first clause of the quoted provision of paragraph 3, that no
bid or anmendnent thereto may be accepted by PCS after bid
openi ng under any circunstances. |KON s reading of the first

cl ause renders it consistent with Subsection 120.57(3)(f),
Florida Statutes (2006.

6/ At the hearing, the issue arose whether Xerox could be said
to have "suppl emented" its proposal, where it del eted rather
than added terns to that proposal. This definitional problem
does not require extended exam nation, because Subsection
120.57(3)(f), Florida Statutes (2006), prohibits a bidder from
maki ng post-openi ng subm ssions that "anmend or supplenent” their
bids. In this case, there can be no doubt that Xerox anmended
its proposal by w thdrawi ng the Addendum

7/ 1t is understood that the inspection and response tine
requi renents were Program Specification, not CGeneral Terns and
Conditions. They are included in this discussion as itens
common to procurenments in general, regarding which a conpany
that markets copiers possesses no particul ar expertise.

8/ M. Lindemann offered extensive testinony that, in his
opinion, the RFP in general and the addendum provision in
particular were intended to allow bidders to propose
alternatives wthout fear that their entire bids woul d be
rejected if PCS declined to accept the proposed alternatives.
Not hing in the | aw woul d prevent PCS fromdrafting an RFP that
all owed bidders to submt nultiple bids proposing alternatives
to the strict terns of the RFP. The alternative bids could then
be rejected wi thout jeopardizing the bidder's participation in
the process. However, this RFP did not acconplish the
"alternatives without risk" scenario envisioned by M.

Li ndemann.

9/ | KON defended this deviation by noting that its proposal
stated that “the response tine will conply with any paraneters

t hat have been agreed to during contractual negotiations.” | KON
contends that this |anguage indicates | KON s acceptance of the
RFP' s four-hour response tine requirenent. This contention
cannot be credited. The plain | anguage of the quotation
indicates that ITKONis willing to negotiate with PCS regarding
response tinmes after | KON has been awarded the contract.

| KON al so argued that by signing the RFP, and not submtting

any express exceptions to the RFP, | KON agreed to all the bid
requi renents, including the four-hour response tine requirenent,
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regardl ess of the | anguage included in the | KON proposal. |If
this logic were credited, then the only difference between Xerox
and KON in this procurenment would be that Xerox clearly |abel ed
its deviations fromthe RFP and KON did not. This is not a

di stinction that should formthe basis of an award to | KON.

10/ The neaning of the operative |anguage has remai ned the sane
since its adoption in 1996:

In a conpetitive-procurenent protest, no
subm ssions nade after the bid or proposal
openi ng anmendi ng or supplenmenting the bid or
proposal shall be considered. Unless

ot herwi se provided by statute, the burden of
proof shall rest with the party protesting

t he proposed agency action. 1In a
conpetitive-procurenent protest, other than
a rejection of all bids, the admnistrative
| aw j udge shall conduct a de novo proceedi ng
to determ ne whet her the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

§ 120.57(3)(f), Fla. Stat. (1997).

11 PCS appears to read the quoted provision as if the phrase
"unl ess authorized by the purchasing departnent” nodifies the
first clause as well as the second clause of the sentence.
Under this reading, PCS could allow a bidder to submt a bid or
anendnents thereto after the date its conpetitors' bids have
been opened. This reading defies any common standard of
conpetitive bidding and woul d place the RFP provision squarely
at odds with Subsection 120.57(3)(f), Florida Statutes (2006).
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David S. Hendrix, Esquire

G ayRobi nson, P. A
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John S. Vento, Esquire
Robert Mtchell, Esquire
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 10
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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